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Bacha F. Guzdar v. C.I.T., Bombay 
AIR 1955 SC 74 


GULAM HASAN, J. - The question referred by the Tribunal to the High Court of Judicature 
at Bombay was stated thus: 


Whether 60% of the dividend amounting to Rs 2750 received by the assessee from the two 
Tea companies is agricultural income and as such exempt 


Chagla, C.J. and Tendolkar, J. who heard the reference, answered the Question 1n the negative 
by two separate but concurring judgments dated March 28, 1952. 


3. The facts lie within a narrow compass. The appellant, Mrs Bacha F. Guzdar, was, in 
accounting year 1949-50, a shareholder in two Tea companies, Patrakola Tea Company Ltd., 
and Bishnauth Tea Company Ltd., and received from the aforesaid companies dividends 
aggregating to Rs 2750. The two companies carried on business of growing and manufacturing 
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4. The question, we comprehend, is capable of an easy solution and can best be answered by 
reference to the material provisions of the Income Tax Act. 


(a) any rent or revenue derived from land which is used for agricultural purposes, and is 
either assessed to land- revenue in the taxable territories or subject to a, local rate assessed 
and collected by officers of the Government as such; 


6. In order, however, that dividend may be held to be agricultural income it will be 
incumbent upon the appellant to show that, within the terms of the definition, it is rent or 
revenue derived from land which is used for agricultural purposes. Mr Kolah, for the appellant, 
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contends that it is revenue derived from land because 60% of the profits of the company out of 
which dividends are payable are referable to the pursuit of agricultural operations on the part of 
the company. It is true that the agricultural process renders 60% of the profits exempt from tax 
in the hands of the company from land which is used for agricultural purposes but can it be said 
that when such company decides to distribute its profits to the shareholders and declares the 
dividends to be allocated to them, such dividends in the hands of the shareholders also partake 
of the character of revenue derived from land which is used for agricultural purposes? Such a 
position - if accepted ij 
beyond its legitimate limits. Agricultural income as defined in the Act is obviously intended to 
refer to the revenue received which is used for agricultural 
purposes and not by indirectly extending it to cases where that revenue or part thereof changes 
hands either by way of distribution of dividends or otherwise. In fact and truth dividend is 
derived from the investment made in the shares of the company and the foundation of it rests on 
the contractual relations between the company and the shareholder 
here can be no doubt that the initial source 
which has produced the revenue is land used for agricultural purposes but to give to the words 
“revenue derived from land” the unrestricted meaning, apart from its direct association or 
relation with the land, would be quite unwarranted. 
advancing money on interest to an agriculturist and receiving interest out of the produce of the 
lands in the hands of the agriculturist can claim exemption of tax upon the ground that it is 
. The 
policy of the Act as gathered from the various sub-clauses of Section 2(1) appears to be to 
exempt agricultural income from the purview of Income Tax Act. The object appears to be not 
to subject to tax either the actual tiller of the soil or any other person getting land cultivated by 
others for deriving benefit therefrom, but to say that the benefit intended to be conferred upon 
this class of persons should extend to those into whosoever hands that revenue falls, however 
remote the receiver of such revenue may be is hardly warranted. 


7. It was argued by Mr Kolah on the strength of an observation made by Lord Anderson in 
Commissioners of Inland Revenue v. Forrest [(1924) 8 Tax Cas. 704, 710] that an investor 
buys in the first place a share of the assets of the industrial concern proportionate to the number 
of shares he has purchased and also buys the right to participate in any profits which the 
company may make in the future. That a shareholder acquires a right to participate in the profits 
of the company may be readily conceded but it is not possible to accept the contention that the 
shareholder acquires any interest in the assets of the company. The use of the word ‘assets’ in 
the passage quoted above cannot be exploited to warrant the inference that a shareholder, on 
investing money in the purchase of shares, becomes entitled to the assets of the company and 
has any share in the property of the company. A shareholder has got no interest in the property 
of the company though he has undoubtedly a right to participate in the profits if and when the 
company decides to divide them. The interest of a shareholder vis-a-vis the company was 
explained in the Sholapur Mills case [(1950) SCR 869, 904]. That judgment negatives the 
position taken up on behalf of the appellant that a shareholder has got a right in the property of 
the company. It is true that the shareholders of the company have the, sole determining voice in 
administering the affairs of the company and are entitled, as provided by the Articles of 
Association to declare that dividends should be distributed out of the profits of the company to 
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the shareholders but the interest of the shareholder either individually or collectively does not 
amount to more than a right to participate in the profits of the company. 


‘and not the shareholders. The dividend is a share of the profits declared by the company as 


liable to be distributed among the shareholders. Reliance is placed on behalf of the appellant on 
a passage in Buckley’s Companies Act (12th Edn.), p. 894 where the etymological meaning of 
dividend is given as dividendum, the total divisible sum but in its ordinary sense it means the 
sum paid and received as the quotient forming the share of the divisible sum payable to the 
recipient. This statement does not justify the contention that shareholders are owners of a 
divisible sum or that they are owners of the property of the company. The proper approach to 
the solution of the Question 1s to concentrate on the plain words of the definition of agricultural 
income which connects in no uncertain language revenue with the land from which it directly 
springs and a stray observation in a case which has no bearing upon the present question does 
not advance the solution of the question. There is nothing in the Indian law to warrant the 
assumption that a shareholder who buys shares buys any interest in the property of the company 
which is a juristic person entirely distinct from the shareholders. The true position of a 
shareholder is that on buying shares an investor becomes entitled to participate in the profits of 
the company in which he holds the shares if and when the company declares, subject to the 
Articles of Association, that the profits or any portion thereof should be distributed by way of 
dividends among the shareholders. He has undoubtedly a further right to participate in the assets 
of the company which would be left over after winding up but not in the assets as a whole as 
Lord Anderson puts it. 


8. The High Court expressed the view that until a dividend is declared there is no right in a 
shareholder to participate in the profits and according to them the declaration of dividend by the 
company is the effective source of the dividend which is subject to tax. This statement of the 
law we are unable to accept. Indeed the learned Attorney-General conceded that he was not 
prepared to subscribe to that proposition. The declaration of dividend is certainly not the source 
of the profit. The right to participation in the profits exists independently of any declaration by 
the company with the only difference that the enjoyment of profits is postponed until dividends 
are declared. 


10. It was suggested that the dividend arises out of the profits accruing from land and is 
impressed with the same character as the profits and that it does not change its character merely 
because of the incident that it reaches the hands of the shareholder. This argument runs counter 
to the definition of agricultural income which emphasizes the necessity of the recipient of 
income having a direct and an immediate rather than an indirect and remote relation with land. 
To accept this argument will be tantamount to saying that the creditor recovering interest on 
money debt due from the agriculturist who pays out of the produce of the land is equally entitled 
to the exemption. In fairness to Mr Kolah it must, however, be stated that the contention was not 
so broadly put but there is no reason why one should stop at a particular stage and not pursue 
the analogy to its logical limits. 


11. English decisions resting upon the peculiarities of the English Income Tax law can 
hardly be a safe guide, in determining upon the language of the Indian Income Tax Act the true 
meaning of the words “agricultural income”. A few cases of the Privy Council decided with 
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reference to the provisions of the Indian Income Tax Act, however, deserve notice. The first 
case viz. CIT v. Raja Bahadur Kamakshya Narayan Singh [AIR 1949 PC 1] dealt with the 
question whether interest on arrears of rent payable in respect of land used for agricultural 
purposes is agricultural income and therefore exempt from Income Tax. It was held that it was 
neither rent nor revenue derived from land within the meaning of Section 2(1) of the Income 
Tax Act. Lord Uthwatt who delivered the judgment of the Privy Council used the following 
piquant language in coming to that conclusion: 


The word, derived’ is not a term of Article Its use in the definition indeed demands an 
enquiry into the genealogy of the product. But the enquiry should stop as soon as the 
effective source is discovered. In the genealogical tree of the interest land indeed appears in 
the second degree, but the immediate and effective source is rent, which has suffered the 
accident of non-payment. And rent is not land within the meaning of the definition. 


The second case viz. Premier Construction Co. Ltd. v. CIT [AIR 1949 PC 20] dealt, with the 
nature of the commission of a managing agent of the company a part of whose income was 
agricultural income. The assessee claimed exemption from tax on the ground that his 
remuneration at 10 per cent of the profits was calculated with reference to the income of the 
company part of which was agricultural income. It was held that the assessee received no 
agricultural income as defined by the Act but that he received a remuneration under a contract 
for personal service calculated on the amount of profits earned by the employer, payable not in 
specie out of any item of such profits, but out of any moneys of the employer available for the 
purpose, and that the remuneration therefore was not agricultural income and was not exempt 
from tax. Sir John Beaumont, in the above case observed: 


In Their Lordships’ view the principle to be derived from a consideration of the terms of the 
Income Tax Act and the authorities referred to is that where an assessee receives income, 
not itself of a character to fall within the definition of agricultural income contained in the 
Act, such income does not assume the character of agricultural income by reason of the 
source from which it is derived, or the method by which it is calculated. 


In the third case viz. Maharajkumar Gopal Saran Narain Singh v. CIT [AIR 1935 PC 143], an 
annual payment for life to the assessee was not held to be agricultural income and therefore not 
exempt from tax where the annuity arose out of a transfer made by the assessee of a portion of 
his estate for discharging his debts and for obtaining an adequate income for his life it being 
held that it was not rent or revenue derived from land but money paid under a contract imposing 
personal liability on the covenator the discharge of which was secured by a charge on land. But 
reliance was placed upon another judgment of the Privy Council in the same volume at p. 305 in 
CIT v. Sir Kameshwar Singh. That was a case of a usufructuary mortgagee the profits received 
by whom were exempt from Income Tax on the ground that they were agricultural income in his 
hands. Lord Macmillan, after referring to certain sections of the Act, observed that “the result of 
those sections is to exclude agricultural income altogether from the scope of the Act howsoever 
or by whomsoever it may be received.” These observations must be held to be confined to the 
facts of that particular case which was a case of usufructuary mortgagee who had received 
profits directly from the land. The obvious implication of the words used by Lord Macmillan 
was that whosoever receives profit from the land directly is entitled to the exemption. We 
accordingly dismiss the appeal with costs. 


The case is before the SC , the income would be AI or not? 

There are Primary and Secondary Activity, and primary activity was not performed like tilling, watering 
etc. 

In this case, this should not be an agriculture income. 

Para 105: The forest is 150 years old, and no investigation was done to know which part underwent 
primary and which underwent secondary activities. Benefit of Doubt was given to the assessee 
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CLT. v. Benoy Kumar Sahas Roy) C] 
AIR 1957 SC 768 


N.H. BHAGWATI, J. — This appeal with certificate of fitness under s. 66A(2) of the Indian 
Income-tax Act is directed against the Judgment and Order of the High Court of Judicature at 


Calcutta on a reference under s. 66(1) of thé Act) 


by the aid of human skill and labour” and it has been in existence for about 150 years. A 
considerable income is derived by the assessee from sales of trees from this forest. 


The assessment year in which this forest income was last taxed under the Indian Income-tax 


Act was 1923-24 but thereafter and till 1944-45 which is the assessment year in question, it was 
always left out of account. The assessment for 1944-45 also was first made without including 
therein any forest income, but the assessment was subsequently re-opened under s. 34. 


In response to a notice under s. 22(2) read with s. 34 of the Act, the respondent submitted a 


return showing the gross receipt of Rs. 51,798 from the said forest. A claim was, however, 
made that the said income was not assessable under the Act as it was agricultural income and 
was exempt under s. 4(3)(viii) of the Act. The Income Tax Officer rejected this claim and 
added a sum of Rs. 34,430 to the assessable income as income derived from the forest after 
allowing a sum of Rs. 17,548 as expenditure. 


t the instance of the assessee the Tribunal referred to the High 
Court under s. 66(1) of the Act two questions of law arising out of its order, one of which was: 


Whether on the facts and in the circumstances of this case, the sum of Rs. 51,977 is 
‘agricultural income’ and as such is exempt from payment of tax under S. 4(3)(viii) of the 
Indian Income-tax Act? 


(3) The Tribunal submitted a statement of case from which the following facts appear as 


admitted or established: 


(i) The area covered by the forest is about 6,000 acres, trees growing being Sal and 
Piyasal; 


(ii) It is of spontaneous growth being about 150 years old. It is not a forest grown by 
the aid of human skill and labour; 


(iii) The forest is occasionally parcelled out for the purposes of sale and the space from 
which trees sold are cut away is guarded by forest guards to protect offshoots; 


(iv) 
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(v) The staff is employed by the assessee to perform the following specific operations: 


(4) The Tribunal found that the employment of human labour and skill in items (a) to (f) 
Regarding 
item (g), however, it found that the said operation had been performed only occasionally and 


‘completely denuded. Such occasions were however few and far between, the normal process 
being that whenever a tree was cut, a stump of about 6” height was left intact which sent forth 
off-shoots all round bringing about fresh growth in course of time. This went on perpetually 
unless an area got otherwise completely denuded. 


(5) The reference was heard by the High Court and the High Court held that actual 


. It accordingly answered the 
above question in the affirmative. The Revenue obtained the requisite certificate of fitness for 
appeal to this Court and hence this appeal. 


(6) The question that arises for consideration in this appeal is whether income derived from 
the sale of Sal and Piyasal trees in the forest owned by the assessee which was originally a 
forest of spontaneous growth “not grown by the aid of human skill and labour,” but on which 
forestry operations described in the statement of case had been carried on by the assessee 
involving considerable amount of expenditure of human skill and labour is agricultural income 
within the meaning of s. 2(i) and as such exempt from payment of tax under s. 4(3)(viii) of the 
Indian Income Tax Act. 


(8) Even though “agricultural income” which is exempted under S. 4(3)(viii) of the Act is 
defined in S. 2(1) , there is no definition of “agriculture” or “agricultural purpose” to be found 
in the Act and it therefore falls to be determined what is the connotation of these terms. 


(9) An argument based on entries 14 and 19 of List II of the Seventh Schedule to the 
Constitution may be disposed of at once. It was urged that entry No. 14 referred to agriculture 
including agricultural education and research, protection against pests and prevention of plant 
diseases while entry No.19 referred to forests and there was therefore a clear line of demarcation 
between agriculture and forests with the result that forestry could not be comprised within 
agriculture. 


If forestry was thus not comprised within agriculture, any income from forestry could not 
be agricultural income and the income derived by the assessee from the sale of the forest trees 
could not be agricultural income at all, as it was not derived from land by agriculture within the 
meaning of the definition of agricultural income given in the Indian Income-tax Act. This 
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No agricultural operations have been performed and there is no question at all of the income 
derived therefrom being agricultural income within the definition given in S. 2(1) of the Indian 
Income-tax Act. Where, however, the assessee performs subsequent operations on these 
products of land which are of wild or spontaneous growth, the nature of those operations would 
have to be determined in the light of the principles enumerated above. 


(105) Applying these principles to the facts of the present case, we no doubt start with the 
finding that the forest in question was of spontaneous growth, If there were no other facts 


found, that would entail the conclusion that the income is not agricultural income. But, then, it 
has also been found by the Tribunal that the forest is more than 


But no such enquiry had 
been directed, and in view of the long lapse of time, we do not consider it desirable to direct any 
such enquiry now. The expenditure shown by the assessee for the maintenance of the forest is 
about Rs. 17,000 as against a total income of about Rs. 51,000. 


Having regard to the magnitude of this figure, we think that a substantial portion of the 
income must have been derived from trees planted by the proprietors themselves. As no attempt 
has been made by the Department to establish which portion of the income is attributable to 
forest of spontaneous growth, there are no materials on which we could say that the judgment of 
the court below is wrong. 


(106) The appeal is accordingly dismissed with costs. 
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Laxmanan v. CIT: Cocoon Case. 
The assessee was growing mulberry leaves. Two different products thus agriculture income will not 
include income from cocoon and is only limited to mulberry leaves. 


(1951) XX TPR1S1 (Mad.) 
VISWANATHA SASTRI, J. — The ques 


Whether, in the circumstances of the case, the Tribunal was right in holding that the 
sum of Rs. 7,500 was ‘agricultural income’ within the meaning of Section 2(1)(b) of the Act 
and exempt from taxation under Section 4(3)(viii) of the Indian Income-tax Act? 


The facts are briefly these. The assessee, a firm of merchants, purchased a standing crop of 
tobacco on an area of 93 acres 12 cents for Rs. 13,833 in January 1943, from the person who 
had raised the tobacco on the land. The tobacco was harvested, cured and sold in the market by 
the assessee before 21* March, 1943, for Rs. 33,498. The plucking of the ripe leaves, the 
pruning and flue-curing of the harvested tobacco were all done by the assessee firm. It is also 
stated that there was some sort of plouging on the land by the assessee. 


The assessee was not a landholder or a ryot or a lessee of the land on which the tobacco 
crop stood. The tobacco plants had been raised on the land by its owner or lessee and they had 
reached such a degree of maturity as to render them saleable as standing crops to tobacco 


merchants in the locality. 


agricultural produce to purchase standing crops of tobacco, sugarcane, groundnut. etc., when the 
crop is ready or nearly ready for harvest. (The purchaser in such a case may have to/do/some) 


(produce) The operations said to have been performed by the purchaser in the present case were 
evidently performed with the consent of the person who raised the standing crop. They are 
incidental to reaping the fruits of the purchase. 


Assistant Commissioner held that a part of the profit of the assessee realised by sale of the 
tobacco, namely Rs. 7,500, was derived from non-agricultural sources or operations and 
‘therefore liable to income-tax. The Appellate Tribunal held that the entire profits of the 
assessee from the tobacco dealer calculated in the sum of Rs. 12,000 was agricultural income 
and was exempt from income-tax under Section 4(3)(viii) of the Income-tax Act. The 
Commissioner of Income-tax disputes the correctness in law of the decision of the Appellate 
Tribunal. Hence this reference. 


The burden is upon the assessee who claims exemption from tax under Section 4(3)(viii) of 
the Income-tax Act to prove that the income is “agricultural income” as defined in the Act: see 
Raja Mustafa Ali Khan v. Commissioner of Income-tax [(1948) 16 ITR 330 (PC)]. It is true, 
as pointed by the learned advocate for the assessee, that the exemption is conferred by the Act 
upon a particular kind of income and it does not depend on the character of the recipient. 
“Agricultural income” as defined in the Act is exempt from tax even though it can be brought 
under one or the other of the heads of income set out in Section 6 of the Act. Agricultural 
income has been held not to be assessable as business profits merely because the recipient of the 
income is a money-lender who has lent monies on a mortgage with possession and is receiving 
the rents and profits of agricultural land in lieu of interest on the loan. This is settled by the 
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decision of the Judicial Committee in Commissioner of Income-tax v. Sir Kameswar Singh 
[(1935) 3 ITR 305 (PC)] and Raja Mustafa Ali Khan v. Commissioner of Income-tax [(1948) 
16 ITR 330 (PC)]. But it has to be observed that the rent of the agricultural income received by 
a usufructuary mortgagee is agricultural income not because he is a usufructuary mortgagee but 
because being a usufructuary mortgagee he has gone into possession of the land and received 
rent as such. The mortgagee who receives rent receives it in the character of a person who has 
interest in the land and who is entitled to possession thereof. Therefore the income he receives 
in lieu of the interest on the loan is considered to be agricultural income. We, however, 
consider that this line of argument is not of assistance to the assessee in the present case. 


It is agreed that the land on which the tobacco crop was raised was assessed to land revenue 
and was used for agricultural purposes. 


The owner of the land, or of an interest therein, be he the landlord, 
ryot, lessee or usufructuary mortgagee, has an interest in the land and derives his income from 
the land. He may actually cultivate the land or he may receive the rent from cultivating tenants. 
In either case, the rent is the immediate and effective source of income and if the rent is derived 
from agriculture, the exemption from tax is attracted. Section 2(1)(a), (b)(ii) and (iii) and (c) of 
the Act clearly indicate that the person entitled to exemption are the persons falling within the 
following categories: 


The argument of the assessee’s learned counsel is that Section 2(1)(b)(i) which alone 
falls to be considered in the present case is so wide in its scope as to be applicable to profits 
derived by a merchant who purchases a standing crop and sells the produce after harvesting it. 
It is said that such profits constitute an income “derived from land by agriculture.” 


A merchant who purchases the 
standing crop derives profit from his contract on purchase at an advantageous price and resale of 
the produce at a higher price. 
gricultural income cannot be said to accrue to every person into whose hands the 
produce of the land passes. 


A merchant who purchases the standing crop 
appears on the scene when the crop is ripe or very nearly ripe for harvest, and pays a price for 
the commodity in which he is trading. No doubt he has a right to enter upon the land to 
preserve the crop, to tend it and to harvest it but he has no right or interest of any kind in the 
land itself nor has he any right to the exclusive possession of the land for any period. Growing 


Categories of 
Person who 
can claim 
income as 
agriculture 
Income. 


Difference between standing and harvested crop 
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crops are movable property under Section 3 of the Transfer of Property Act and Section 2, 
clause (6), of the Registration Act. See also the definition of immovable property in the General 
Clauses Act. In English law a sale of growing crops is regarded as sale of chattels TAO 


(Heis in the position of the holder of a “licence within the definition of that term in 


Section 52 of the Indian Easements Act. 


If the contention in the present case is to prevail, a trader in grains, cereals or other produce 
who purchases a standing crop ready to be harvested and sells the standing crop at a profit to 
another merchant, his profit is exempt from income-tax, even though he has no interest of any 
kind in the land on which the crops stand. Neither he nor his tenants or servants ever performed 
any agricultural operation on the land. 


The direct source of the 
assessee’s income was the purchase and sale of the produce at an advantageous price. The mere 
fact that the thing purchased was standing crop rather than any other chattel would not make the 
profit derived from the operation of buying and selling anything else than a business profit. 
Rent, revenue or income derived from land by agriculture in Section 2 has reference to the rent, 
revenue or income derived by a person nd by virtue of the fact that 
he is the owner of that interest. 


as incidental to a 
transaction of purchase of standing crops, by a sale of the crops after harvest, differs radically in 
its character from income derived by way of rent or revenue or by the performance of 
agricultural operations by a person having an interest therein as owner, tenant or mortgagee with 
possession etc. The profit in this case is derived, as we have already stated, by entering into 
contracts for the purchase of a commodity and by the resale of that commodity for a higher 
price. The fact that the movable property now in question springs from, or is the product of 
agricultural operations carried out by the owner or tenant of agricultural land, does not lead to 
the conclusion that the profit of a trader who has no interest in the land but who buys and sells 
the movable property in the course of his trade is “agricultural income” as defined in the Act. & 
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In Yagappa Nadar v. Commissioner of Income-tax [(1927) I.L.R. 50 Mad. 923], this Court 
held that income earned by a person who had a licence to tap toddy from trees belonging to the 
licensors and who sold the toddy extracted by him at a profit was non-agricultural income, 
though if the same income was earned by the owner or the lessee of the land on which the trees 
grew, it would be agricultural income. The learned counsel for the Commissioner of Income- 
tax referred us to the decision of the Judicial Committee in Commissioner of Income-tax v. 
Kamakshya Narain Singh [(1948) 16 I.T.R. 325] which decided that interest on arrears of rent 
payable in respect of land used for agricultural purposes was not agricultural income within 
Section 2(1) of the Income-tax Act. It was held that the interest was neither rent nor revenue 
derived from the land. The relationship between the tenant who executed the bond for arrears of 
rent with interest and the landlord was held to be that of a debtor and creditor. There is however 
one observation of the Judicial Committee which might be helpful in connection with the 
present case. Their Lordships while holding that interest on rent was revenue derived by the 
landholder, went on to hold that it was not revenue “derived” from land. They observed: 


The word ‘derived’ is not a term of art. Its use in the definition indeed demands an 
enquiry into the genealogy of the product. But the enquiry should stop as soon as the 
effective source is discovered. In the genealogical tree of the interest, land indeed appears 
in the second degree, but the immediate and effective source is rent, which has suffered the 
accident of non-payment. 


Here also the land indeed appears in the history of the trading operations of the assessee but 
it cannot be said to be the immediate or the effective source of the income made by the assessee 
firm. The immediate and effective source was the trading operation of purchase of the standing 
crop and its resale in the market after harvesting the produce at an advantageous price. 


For these reasons we hold that the sum of Rs. 7,500 was not exempt from liability to 
assessment to income-tax and that the answer to the question referred to must be in the negative 
and against the assessee. The assessee shall pay Rs. 250, the costs of the Commissioner of 
Income-tax on this reference. 
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Sakarlal Naranlal v. C.L.T. 
AIR 1965 Guj. 165 


N.H. BHAGWATI, J. — Ordinarily we find cases where the assessee relies on section 4(3) 
(viii) and the revenue contests the claim of the assessee, but here in this reference the position 
is reversed and we find the revenue relying on section 4(3)(iii) and the assessee disputing that 
position. The reference relates to assessment year 1954-55, 1955-56 and 1956-57 the 
corresponding previous years being Samvat Years 2009, 2010 and 2011. 
In or about 1952, a friend of the assessee 
suggested to him the idea of growing a vegetable product commonly called galka, the 
eds from 
abroad and, after preparing the lands for cultivation, raised galka on the lands in 1952. Now 
the kind of galka prown by the assessee was not an 


After the galkas were fully grown, they 
were removed from the plants and the assessee then subjected them to a process for preparing, 
‘what are called loofahs. The process consisted of various steps taken in the following order: 
(1) tapping dry galkas for taking out the seeds; (2) deskinning them; (3) giving them an acetic 
acid bath; (4) holding them in salicylic acid; (5) drying them in the sun; (6) putting them in 
cold water for two days; and (7) lastly, pressing them for the purpose of packing. The final 
product which emerges as a result of subjecting galkas to this process is known as loofah. It 
is fibrous product in the nature of a pad and we are told that it is commonly used in the 
manufacture of shoes. 


The foreign loofahs are about 16” in length and 4” in width. The loofahs prepared by the 
assessee were, however, only 5” in length and 2-1/2” in width. The assessee tried to market 
these loofahs abroad and sent them to England on consignment basis for sale, but it was found 
that it was not possible to sell them. The position was that even if they were sold at the 
lowest possible rate, the assessee would have been liable to pay purchase tax and that would 
have caused considerable loss to the assessee. The loofahs were, therefore, reshipped in 
India. The result was that loss was suffered by the assessee in this transaction. The assessee 
claimed a loss of Rs. 1,85,932-8-0 in the assessment for the assessment year 1954-55 and 
similar losses were also claimed in the assessment for the subsequent assessment years 1955- 
56 and 1956-57. 


2. We may point out at this stage that the accounts in respect of the activities relating to 
the cultivation of galkas were entered by the assessee in the books of account of a business 
carried on by him in the name of Sakarlal Sons and Company. After the galkas were raised 
and removed from the plants, they were transferred by the assessee to the books of account of 
another business carried on by the assessee in the name of Minaxi Trading Company at a 
particular value determined by the assessee and it was Minaxi Trading Company which 
processed the galkas and exported loofahs prepared out of them. The losses set out above 
were, therefore, suffered by the business of Minaxi Trading Company and they were 
obviously arrived at on the basis of the cost of the galkas being taken at the value of which 
they were shown to have been taken over from Sakarlal Sons and Company. These losses 
were claimed by the assessee as business arising out of non-agricultural operations but the 
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revenue contended that they were agricultural losses and were, therefore, not liable to be 
taken into account in computing the income of the assessee from business. That is a question 
which we shall presently consider, but it is clear that even if the contention of the assessee is 
accepted and it is held that the operation of Minaxi Trading Company were non-agricultural 
operations, a question might well arise as to the correct amount of losses suffered by the 
assessee attributable to these non-agricultural operations. Both the business, namely, Sakarlal 
Sons and Company and Minaxi Trading Company being the proprietary business of the 
assessee, the revenue may in that event have to apportion the losses suffered by the assessee 
in the entire transaction between the agricultural operations carried on in the name of Sakarlal 
Sons and Company and the non-agricultural operations carried on in the name of Minaxi 
Trading Company by resort to rule 7 of the Rules made under section 59 of the Act. We are, 
however, not concerned with that question and we do not wish to express any opinion upon it. 
These facts have been set out by us namely because an argument was founded upon them on 
behalf of the assessee for showing the conduct of the assessee as a cultivator. 


3. The losses claimed by the assessee were disallowed by the Income-tax Officer on the 
ground that they were agricultural losses 


ses. The matter was then taken to the 
Tribunal. The Tribunal also came to the conclusion that the process employed by the assessee 
was a process which came within section 2(1)(b)(ii) and the losses suffered by the assessee 
were therefore, agricultural losses which were not liable to be dedicated in computing the 
income of the assessee. Much argument turned upon the question as to what findings of fact 
were actually reached by the Tribunal and it would, therefore, be desirable to set out the 
relevant portion of paragraph 5 and the whole of paragraph 6 of the order of the Tribunal 
which were in the following terms: 


“[I]jt was submitted that this was a case where the product galka has a market by 
itself and that subsequent operations are in the nature of manufacturing operations 
which do not come within the scope of the definition of agricultural income in section 
2(1) (b) (ii). Reliance for this purpose is placed on evidence in the shape of letters 
written by an entity called Messrs. M. Kawanishi of Kobe, Japan. This is a letter, 
which was written to the assessee on September 21, 1959, in which it is stated that 
looking to the quality of the stuff, texture and size, they would have been in a position 
to purchase the stuff on assorted basis in the year 1952, round about the 12s per dozen 
on C.I.F. Japanese port basis. Another letter written on October 8, 1959, by another 
party of Japan was also relief upon for showing that the price in 1952 would have 
been round about 15-1/2s, a dozen. It is stated that on the basis of these letters, even 
dried fruits had a market by themselves and that, therefore, the rest of the activity was 
not one which would be an agricultural operations. 
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We are unable to agree with this submission. In order to find out whether there 
was a market for the produce as such or whether it had to be processed before it could 
be sold, what is necessary is to see whether there is a market at which it could be 
absorbed. The existence of a theoretical market in a place like Japan is not one that 
has to be taken into account for this purpose. The section postulates the performance 
of any process ordinarily employed by a cultivator so as to render the produce fit to be 
taken to market. The expression “ordinarily employed” would appear to postulate the 
existence of certain conditions at or about the locality in which the produce is grown. 
The item marketed by the assessee was a stranger to the Indian market. Therefore, 
there could have been no ready market in India. Indeed, this position was not disputed 
by the assessee. Therefore, merely because there was some possibility of a sale at its 
original stage, in a distant country, it does not follow that the fruit by itself had a 
market, which is relevant for our purpose. If a produce is grown, say in Kerala, and it 
does not have a ready market in its original stage there, then merely because there is 
some market, say in Punjab, for the produce in its original stage, it does not follow 
that the process ordinarily employed by cultivators in Kerala would cease to be 
agricultural process. In all these matters, what is liable to be looked into is the area in 
which the produce is grown and the customary process employed to render it fit for 
market, if it is not marketable in its original stage. That is why it is a question of fact 
of each case: see Brihan Maharashtra Sugar Syndicate Ltd., v. Commissioner of 
Income-tax [(1946) 14 ITR 611]. In our opinion, therefore, in this case, there was no 
market it could be sold in its original stage. 


The assessee thereupon made an application to the Tribunal for a reference and on the 
application the Tribunal made an order referring the following question for the opinion of this 
court: 


Whether on the facts here, where the galka produced does not have a market in 
India, the process employed on it for purposes of exporting and selling it abroad 
satisfies the requirements of section 2(1)(b)(ii) of the Act? 


This was the form in which the question was framed, but an argument was addressed to 
us that this question did not bring out the real controversy between the parties inasmuch as it 
was based on a very limited postulate, namely, that the galkas did not have a market in India 
whereas the actual finding of the Tribunal was that there was no market at all for the galkas 
and that the question, should, therefore, be reframed so as to bring out the real controversy 
between the parties. We shall consider this argument at the appropriate stage. 


4. It is evident that the question depends for its determination on the true construction of 
section 2(1)(b)(ii) of the Income-tax Act,1922. The question whether the process employed by 
the assessee for the purpose of preparing loofahs out of galkas with a view to exporting and 
selling loofahs abroad satisfies the requirements of section 2(1)(b)(ii) becomes material 
because if the process is covered by section 2(1)(b)(ii), the whole of the loss suffered by the 
assessee would be agricultural loss and would by reason of section 4(3)(viii) be liable to the 
excluded in computing the income of the assessee. Section 4(3)(viii) provides that agricultural 
income shall not be included in the total income of an assessee. 
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Section 2 refers to income derived from land which means arising from land and denotes 
income, the immediate and effective cause of which is land. It is divided into three clauses. 
Clause (1) in terms takes in income derived from agricultural land by agriculture which would 
include agricultural produce as held by the Supreme Court in Dooars Tea Co. Ltd., v 
Commissioner of Income-tax [(1962) 44 ITR 6]. Clause (ii) includes cases of income derived 
from the performance of any process ordinarily employed by a cultivator to render the 
produce fit to be taken to market. The reason behind this provision is not far to seek and it 
really provides a clue to its interpretation. A cultivator raises produce from the land with a 
view to selling it. If there is a market for the produce as grown, there is no difficulty; the 
cultivator can in such a case sell the produce without anything more and he need not perform 
any process on the produce. But if there is no market for the produce as grown and it can be 
sold only by performing some process on it, the cultivator would have to perform such 
process in order to be able to sell the produce; otherwise the produce would not be marketable 
and the raising of it would be futile. Where such is the case, the legislature says that, though 
strictly the agricultural operations ceases when the produce is raised and removed from the 
soil, the performance of the process should be regarded as a continuation of the agricultural 
operations since the process has to be performed by the cultivator for the purpose of enabling 
him to sell the produce which the otherwise cannot. It is because the performance of the 
process is essential in order to render the produce marketable, which it is otherwise not, that 
the law regards it as a part of the agricultural operations carried on by the cultivator. This 
reason also explains the other requirement of the section, namely, that the process must be 
such as is ordinarily employed by cultivators to make the produce saleable. The performance 
of the process is assimilated to agricultural operations and must, therefore, like agricultural 
operations stricto sensu, be an operation which is ordinarily done by cultivators. If some 
special or unusual process is employed by a cultivator, which is not ordinarily employed by 
cultivators to render the produce marketable, it cannot be regarded as part of the agricultural 
operations and the benefit of the income being treated as agricultural income would not be 
available to the cultivator. It will be clear from this discussion that there are two conditions 
which are required to be fulfilled before a process performed by the assessee can be said to be 
a process within the meaning of section 2(1)(b)(ii). The first condition is that the process must 
be necessary to render the produce fit to be taken to market and that involves the proposition 
that there must be no market for the produce in its raw state. If there is already a market for 
the produce in its raw state, then the process cannot be said to be a process employed to 
render the produce fit to be taken to market or, in other words, to make it marketable. That 
which is already marketable does not need any process to render it marketable. The second 
condition is that the process must be one which is ordinarily employed by a cultivator of the 
produce to render it marketable. But even if these two conditions are satisfied, it is not 
sufficient to attract the applicability of section 2(1) (b) (ii). There is an additional requirement 
which must be satisfied and that requirement springs directly from the language and the 
reason of the enactment. It follows as a necessary corollary from what is stated above that, 
even where the produce is subjected to a process ordinarily employed by cultivators to render 
it fit to be taken to market, the produce must not change its original character. The cultivator 
is permitted to subject the produce to a process in order to make it marketable and what is 
ultimately marketed must, therefore, be that produce. The character of the produce must not 
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be altered as a result of the process. Of course when we say this we must make it clear that 
there may by changes brought about in the produce for the purpose of making the produce 
marketable but those changes must not amount to altering the original character of the 
produce: the vide Dooars Tea Company case. 


5. Turning now to the authorities, the first decision to which our attention was invited was 
the decision of the Patna High Court in In re Bhikanpur Sugar Concern. The question which 
arose in this case was whether income derived from sale of sugar manufactured from 
sugarcane grown by the assessee on its lands was agricultural income within the meaning of 
section 2(1)(b) of the Income-tax Act, 1918, which was in identical terms with section 2(1)(b) 
of the income-tax Act, 1922. The assessee contended that the income was agricultural 
income, but a Full Bench of the Patna High Court consisting of three judges held that it was 
not, on the ground that the process employed by the assessee for manufacturing sugar was not 
a process ordinarily employed by cultivators of sugarcane for rendering it fit for marketing. 
Dawson-Miller C.J. said that the market of the vast majority of cultivators of sugarcane was 
the sugar factory or the country mill and they did not manufacture sugar out of it in order to 
make it marketable and that the process employed by the assessee was, therefore, not a 
process ordinarily employed by cultivators so as to bring the case within the section 
2(1)(b)(Gi). The other learned judges also expressed the same view. This decision clearly 
proceeded on the basis that the process employed by the assessee not being a process 
ordinarily employed by cultivators to render the sugarcane produced by them marketable, one 
of the two conditions specified in section 2(1)(b)(ii) was not fulfilled. 


6. We were then referred to a decision of the Calcutta High Court in Killing Valley Tea 
Company Ltd. v. Secretary of State [(AIR 1921 Cal. 40)]. The assessee in this case grew 
green leaf tea in a tea garden owned by it and manufactured tea by performing a process on 
green leaves plucked from the tea garden. In its assessment to income-tax, the assessee 
contended that the entire income from the sale of manufactured tea was agricultural income 
within the meaning of section 2(1)(b)(ii) of the Income-tax Act, 1918. The Calcutta High 
Court, however, held that though the green leaf from the tea plant was not a marketable 
commodity for immediate use as an article of food, it was certainly “a marketable commodity 
to be manufactured by people who possess the requisite machinery into tea fit for human 
consumption” and the manufacturing process could not, therefore, properly be said to be 
employed to render the tea leaves fit to be taken to market as required by the section. This 
decision, therefore proceeded on the basis that if there is a market for the produce grown by 
the assessee and despite that, some process is performed on it, such process cannot be said to 
be a process to render the produce fit to be taken to market so as to attract the applicability of 
section 2(1)(b)(ii). 

7. The next decision which was cited before us was the decision of the Patna High Court 
in J.M. Casey v. Commissioner of Income-Tax [(AIR 1930 Pat 44)]. The facts in this case 
were that the assessee cultivated aloe plants and from them by means of machinery prepared 
sisal fibre which he sold in the market. The question arose whether the whole of the income 
derived by the assessee was exempt from tax as being agricultural income. The Patna High 
Court held that it was exempt and the ground on which the Patna High Court based its 
decision was that aloe leaves had no market and that the process performed on aloe leaved for 
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preparing sisal fibre was a process ordinarily employed to render aloe leaves fit to be taken to 
market. Courtney-Terrell C.J. who delivered the main judgment, observed that no cultivation 
of aloe plant appeared to have been practiced save in connection with the process of 
manufacture of sisal fibre and, moreover, there was no market for aloe leaves. Of course aloe 
leaves could be supplied to jails but the learned Chief Justice observed, that did not make any 
difference since the leaves so bought by the jail authorities were treated by the prisoners by 
means of the same laborious and uneconomic process which was employed by some villagers 
in treating the leaves of the wild and uncultivated plant and that the object of the manufacture 
in jails was not the conducting of an economic process which rendered profitable the 
cultivation of the aloe plant but merely to keep the prisoners employed on sufficiently 
laborious and punitive work. It was thus definitely found that the aloe leaves were not 
ordinarily marketable and they could normally be sold only by converting them into sisal 
fibre. The learned Chief Justice made it clear that the decision of the court was based on 
these conditions which existed at the time and observed: 


It may be that in the future the economic conditions may change. If the growth of 
the aloe leaf should become established as an agricultural industry by itself and if the 
manufacturers of sisal fibre should cease to cultivate the plant themselves and should 
purchase the leaves in an open market then and such circumstances may possibly 
require reconsideration in the light of the income-tax law. 


An argument was also advanced on behalf of the revenue that the assessee being the only 
cultivator, the process employed by him could not be said to be a process ordinarily employed 
by a cultivator to render aloe leaves marketable, but this argument was met by the learned 
Chief Justice by saying that since there was no cultivation of the aloe plant save in connection 
with the economic process involving the use of machinery such as was employed by the 
assessee, the process ordinarily employed would in fact be that used by the assessee. This 
decision thus laid down two propositions: (1) that in order to attract the applicability of 
section 2(1) (3)(41) the produce in its state must not have a ready and available market where 
goods of that kind are bought and sold; and (2) that even if the assessee is the only cultivator, 
a generalization can be made from the single instance of the assessee and the process 
employed by the assessee can be regarded as a process ordinarily employed by a cultivator in 
render the produce marketable. The second proposition laid down in this decision would 
meet the difficulty pointed out on behalf of the assessee, namely, that the assessee being the 
only cultivator of galkas in the present case, the process employed by him could not be 
appropriately described as a process ordinarily employed by a cultivator to render gankas fit 
to be taken to market. 


8. Reference was also made to a decision of the Court of the Judicial Commissioner, 
Nagpur, in Sheolal v. Commissioner of Income-tax [AIR 1932 Nag. 6] where the question 
was whether the process of ginning applied by the assessee could be said to be a process 
within the meaning of section 2(1) (b) (ii). The court held that the process of ginning was not 
a process ordinarily employed by cultivators to render cotton grown by them fit to be taken to 
market since unginned cotton was sold by the cultivators and ginning was not essential in 
order to render the cotton fit to be taken to market. The fact that there was a market for cotton 
grown on the land was thus taken into account for the purpose of holding that the process of 
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ginning could not be said to be a process necessary to render the produce fit to be taken to 
market. 


9. Then we were referred to a decision of the Bombay High Court in Brihan 
Maharashtra Sugar Syndicate Ltd., v. Commissioner of Income-tax. The question which 
arose in this case was whether income realized as a sale of gul manufactured by the assessee 
out of sugarcane grown by it, was agricultural income within the meaning of section 2(1) 
(b)(ii). The Tribunal found that the requirements of the section were satisfied, but on a 
reference to the High Court a Division Bench of the High Court held that though there was 
evidence to support the finding of the Tribunal that the process employed by the assessee in 
the manufacture of gul was a process ordinarily employed by a cultivator, the finding that the 
process was one ordinarily employed by a cultivator to render the produce fit to be taken to 
market was erroneous inasmuch as there was a market for the sale of sugarcane before it was 
turned into gul. Kania J., as he then was, after referring to section 2(1) (b)(ii), said: 


Reading the words used in the definition section with their mutual meaning they 
must mean that the produce must retain its original character in spite of the process 
unless there is no market for selling it in that condition. If there is no market to sell 
the produce then any process which is ordinarily employed to render it fit to reach the 
market, where it can be sold, would be covered by the definition.... 


The learned judge agreed with the Patna High Court in J.M. Casey case that market must 
mean a ready and available market where produce of the kind grown by the assessee is bought 
and sold and observed that since the statement of the case itself showed that there was a 
market for sugarcane, the process employed by the assesses in converting it into gul could not 
be said to be a process ordinarily employed to render it fit to be taken to market where it can 
be sold. Now it must be conceded straightway that, in view of the decision of the Supreme 
Court in Dooars Tea Company Ltd. case, the statement contained in the passage quoted 
above can no longer be regarded as good law in so far as it says that if there is no market for 
selling the produce in its original character, the character of the produce may be altered by 
performing a process necessary to render it fit to be taken to market and such a process too 
would be covered by section 2(1)(b)(ii). It is now clear that the produce must retain its 
original character and if the effect of the process is to alter the character of the produce, the 
process would not be a process within the intendment of section 2(1)(b)(ii). But this much is 
certainly established by this decision, namely, if there is a market for the produce, no process 
performed on it can be said to be a process necessary for rendering it fit to be taken to market. 


10. We were also referred to a decision of the Mysore High Court in A.T. 
Parthasarathiah & Bros. v. Commissioner of Income-tax [(1963) 48 ITR 830 (Mys.)]. That 
decision does not help us very much for it merely applies section 2(1)(b)(ii) as construed by 
us above to the facts of that case. The question there arose in regard to tamarind plucked by 
the assessee from trees owned by him and converted into “flower tamarind” by a process of 
cleaning which involved removal of fibre and seeds. The Mysore High Court held that 
inasmuch as the Tribunal had not addressed itself to the question as to what was the process 
ordinarily employed by cultivators in the locality where the assessee resides to render the 
tamarind grown by them fit to be taken to market, it was necessary to call for a further 
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statement of the case and the Tribunal was accordingly required to submit a further statement 
of the case in order to enable the court to dispose of the question. 


11. The last decision to which we must refer is the decision of the Andhra Pradesh High 
Court in Boggavarapu Peda Ammaiah v. Commissioner of Income-tax [(1964) 1 ITJ 197 
(A.P.)]. The assessee in this case carried on the business of export of tobacco grown on his 
lands and he claimed exemption in respect of income arising on the sale of tobacco as 
agricultural income. The revenue authorities treated the income derived from operations up to 
the stage of the “flue-curing” as agricultural income but regarded the subsequent activities 
which involved the performance of the process of re-drying, stripping and grading and sale of 
tobacco subjected to such process as non-agricultural operations and treated the income 
attributable to those operations as income from business subject to tax. The Andhra Pradesh 
High Court before whom the question came on a reference took the view that the tobacco 
after flue-curing had a large market in the country and the operations of re-drying, stripping 
and grading were, therefore, not quite essential to make the tobacco marketable. The High 
Court also took the view that these operations could not be regarded as a process ordinarily 
employed by cultivators in order to make the tobacco marketable. Since in the opinion of the 
High Court both the conditions of section 2(1)(b) (ii) were not satisfied, the High Court held 
that the income attributable to the operations of re-drying, stripping, and grading could not be 
described as agricultural income but should be treated as income liable to tax. 


12. It would thus be seen that in all these decisions the various High Courts applied 
section 2(1) (b)(ii) to the facts of the case before them and examined the question whether the 
two conditions of the section were satisfied so as to make the income agricultural income. 
We will, therefore, now proceed to consider how far these two conditions could be said to be 
fulfilled in the present case in regard to the process employed by the assessee for the purpose 
of preparing loofahs out of galkas. 


13. Before, however, we do so, it would be convenient to dispose of one short argument 
advanced by Mr. Kaji on behalf of the assessee and that argument was that galkas when 
subjected to the process for converting them into loofahs did not retain their original character 
but underwent a change in character, since loofahs were goods of a different character from 
galkas and section 2(1)(b)(ii) was, therefore, not attracted. Now it is undoubtedly true that if 
galkas did not retain their original character on being subjected to the process for converting 
them into loofahs, the process would not be a process within the meaning of section 
2(1)(b)(ii). But unfortunately for the assessee it is not open to Mr. Kaji to urge this contention 
before us since the contention raises a question of fact and not having been advanced before 
the Tribunal and their being no finding of the Tribunal on the question and the question not 
being the subject-matter of reference before us, the assessee cannot be permitted to raise the 
contention before us. 


14. Going back to the main question, Mr. Kaji contended that the Tribunal had 
misdirected itself in law in proceeding on the basis that for the purpose of determining 
whether there was no market for galkas in raw state which would make the performance of 
the process for converting them into loofahs necessary to render them marketable, the only 
market which the Tribunal was required to take into account was the market in India. He 
urged that even if there was no market for galkas in India, but there was a market abroad, say 
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for example, in Japan, as the contention of the assessee was, the performance of the process 
for converting them into loofahs could not be said to be necessary in order to render them fit 
to be taken to market and the Tribunal should have therefore considered whether there was no 
market for galkas outside India. This contention is, in our opinion, well-founded. We do not 
think it can be seriously disputed that if there was a market for galkas-and by galkas we mean 
the commodity of galkas in raw state-even outside India, the performance of the process for 
converting them into loofahs could not be said to be necessary in order to make them 
marketable. It is in this connection important to bear in mind that even loofahs had no market 
in India and the process of converting into loofahs was performed on the galkas with a view 
to exporting and selling them abroad. Both in the case of galkas and in the case of loofahs, 
therefore, there was no market in India and the market had to be found outside India. It is 
possible that if loofahs had a market in India, an argument could with some plausibility have 
been advanced that even if galkas had a market outside, a cultivator of galkas in India would 
ordinarily convert them into loofahs which would be saleable in India rather than sell galkas 
in their raw state outside India. But where, as in the present case, the markets, if any, could 
only be outside India, both for galkas and loofahs, it must be concluded that if galkas had a 
market outside India, the process employed for converting galkas into loofahs for a market 
which was also outside India could not be said to be employed in order to make galkas fit for 
being taken to market. In such a case both the markets being out of India and galkas being 
marketable, no process performed on them could be said to be a process essential to make 
them marketable. It was, therefore, not enough for the Tribunal to find that there was no 
market for galkas in India. The Tribunal should have also considered whether there was no 
market for galkas outside India and it was only if the Tribunal found that there was no market 
for galkas outside India, that the Tribunal could come to the conclusion that the process 
employed for the purpose of converting galkas into loofahs was a process covered by section 
2(1)(b) (ii). 

15. But the learned Advocate-General contended that even if that be the view which we 
are inclined to take, there was a finding of the Tribunal that there was no market for galkas 
and that in view of that finding the process employed by the assessee must be regarded as a 
process necessary to render galkas fit to be taken to market. This contention involves a 
consideration of the order of the Tribunal. But before we examine this contention, we say 
dispose of another argument advanced by Mr. Kaji, namely, that the process employed by the 
assessee could not be said to be process ordinarily employed by a cultivator to render galkas 
fit to be taken to market. There were two circumstances relied on by Mr. Kaji in this 
connection. The first was that the assessee was the only cultivator of galkas and there could 
not, therefore, be any standard with reference to which it could be said whether the process 
was a process ordinarily employed by a cultivator. But this argument is sufficiently met by 
the reasoning of the Patna High Court in J.M. Casey case to which we have already referred. 
As a matter of fact if galkas in their raw state had no market at all, a cultivator of galkas could 
not do otherwise than make loofahs out of them and the process of making loofahs would, 
therefore, be a process ordinarily employed by a cultivator of galkas. The second 
circumstance on which the reliance was placed was the fact that the accounts in respect of the 
cultivation of galkas were maintained by the assessee in one set of books while the accounts 
in respect of the processing of galkas and sale of loofahs made out of them were maintained 
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in other set of books. This, argued Mr. Kaji, showed that the intention of the assessee as a 
cultivator was not to make loofahs out of galkas but to sell galkas in their raw state and if the 
conduct of assessee be taken as a test, the process of making loofahs out of galkas could not 
be said to be a process which would be ordinarily employed by the cultivator. This argument 
is, in our opinion, totally devoid of force. It cannot be overlooked that both the concerns 
belonged to the assessee and it is not possible to infer from a mere bifurcation of the two 
activities of the assessee that an ordinary cultivator of galkas would sell galkas in their raw 
state and would not prepare loofahs out of them. The determining factor must be whether 
there was a market for galkas as a commodity. If there was a market for galkas as a 
commodity, it would be possible to take the view that a cultivator would ordinarily sell galkas 
in raw state for he would be interested merely in selling his produce and not in performing 
processes which are not necessary in order to render the produce marketable. But if there was 
no such market, then obviously the cultivator would have no choice but to make loofahs out 
of them for the purpose of sale. We must, therefore, come back to the question whether there 
was no market for galkas in the sense that there was no place in India or abroad where galkas 
as a commodity were bought or sold. 


16. Now turning to the order of the Tribunal, the portion of the paragraph 5 of the order 
which we have reproduced above shows that before the Tribunal it was the contention of the 
assessee that galkas had a market by themselves and that the subsequent operations were in 
the nature of manufacturing operations. The assessee for the purpose of establishing this plea 
produced evidence in the shape of letters addressed by parties in Japan to the assessee and 
contended on the basis of these letters that there was a market for galkas. The Tribunal after 
setting out this contention of the assessee in paragraph 5 proceeded to deal with it in 
paragraph 6. The Tribunal started by saying that they were unable to agree with this 
contention of the assessee, namely, that galkas had a market. The Tribunal then proceeded to 
give its reasons for coming to this conclusion. The Tribunal first stated that in order to find 
out whether there was a market for the produce, what was necessary to be seen was whether 
there was a market at which it could be absorbed. This is no doubt a correct proposition, but 
in the way in which it is put, it is likely to be misunderstood and we would, therefore, like to 
clarify it by saying that what is required to be considered is not whether the particular produce 
grown by the assessee is saleable but whether there is a market where the produce ordinarily 
grown by a cultivator is bought or sold as a commodity so that a cultivator of the produce 
would ordinarily sell the produce as such and not perform any process on it. The Tribunal 
after setting out this proposition observed that the existence of “a theoretical market in a place 
like Japan is not one that has to be taken into account for this purpose.” The learned 
Advocate-General relied strongly on this observation and contended that this observation 
showed that the Tribunal found as a fact there was no real market in Japan. Mr. Kaji, on the 
other hand, contended that all that the Tribunal meant to say in making this observation was 
that the existence of a theoretical market in a place like Japan was not relevant but what was 
relevant was the existence of a market in India. He urged that the word “theoretical” was 
used by the Tribunal to describe the market in Japan because the Tribunal considered that the 
real market to be considered was the market in India and all markets outside India were 
theoretical markets for the purpose of determination of the present question. We think Mr. 
Kaji is right in his reading of this observation of the Tribunal. The observations of the 
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Tribunal which immediately follow upon this observation clearly support the interpretation 
sought to be placed by Mr. Kaji. The Tribunal, after making this observations, proceeded to 
examine what is the market in reference to which the question whether it exists or does not 
exist is required to be considered. The Tribunal observed that the expression “ordinarily 
employed” would appear to postulate the existence of certain conditions at or about the 
locality in which the produce is grown, meaning thereby that whether there is a market for the 
produce must be judged in relation to the area in which the produce is grown. The Tribunal 
then stated that the item marketed by the assessee, namely galkas, was a stranger to the Indian 
market and, therefore, held that there could not be ready market for galkas in India. This 
position was as a matter of fact not disputed by the assessee. The Tribunal emphasized the 
necessity of the market in India by observing that merely because there was some possibility 
of a sale at its original stage in a distant country, it did not follow that galkas by themselves 
had a market. The Tribunal then gave an illustration to reinforce its point of view. The 
Tribunal observed that if a produce is grown, say in Kerala, and it does not have a ready 
market in its original stage there, then merely because there was some market, say in Punjab, 
for the produce in its original stage, it does not follow that the process ordinarily employed by 
cultivators in Kerala would cease to be agricultural process. The Tribunal then stated that 
what was required to be looked at was the area in which the produce is grown and the 
customary process employed to render it fit for market, if it is not marketable in its original 
stage. This process of reasoning of the Tribunal which we have set out above clearly shows 
that what the Tribunal considered to be the correct position in law was that the market to be 
taken into account must be the market in the area in which the produce is grown, that is, the 
Indian market, and since there was no ready market for galkas in India, it must be concluded 
that galkas had no market so as to attract the applicability of section 2(1)(b)(ii). And that 
conclusion was set out by the Tribunal in the last sentence of the paragraph. Reading the 
paragraph as a whole we think that though there are one or two observations in the paragraph 
which read in isolation appear to lend some support to the argument that the Tribunal found as 
a fact that there was no market for galkas in Japan and, therefore, no market at all in India or 
abroad since the market in Japan was the only market put forward on behalf of the assessee, if 
those observations are read in the context of the rest of the paragraph, it is clear that those 
observations were made not for recording a finding that there was no market for galkas as a 
commodity in Japan but merely for the purpose of emphasizing that what must be looked at is 
the market in India and not the market in a distant place like Japan. The word “theoretical” 
also appears to have been used in order to emphasize that the real market to be considered is 
the Indian market and that the rest of the markets would be mere theoretical markets. The 
word “theoretical” was not used in order to record a finding that there was no real market in 
Japan. It appears that in the view of the law which it took, the Tribunal did not concern itself 
to examine and find whether there was a market for galkas as a commodity in Japan and this 
becomes clear if we refer to the statement of the case and the question referred to us for our 
opinion. The statement of the case clearly shows that according to the Tribunal what it held 
was, to quote its own words: 


(T)hat what was liable to be looked into for the purpose of finding out whether 
there was a market is the area in which the produce is grown and the customary 
process employed to render it fit for market if it is not marketable in its original stage. 
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The Tribunal found also that there was no market in India in which it could be sold in 
its original stage. Under these circumstances, it was held.... 


The question which has been referred to us also shows that according to the Tribunal the 
basis on which its decision was founded was that galkas did not have a market in India. Even 
if, therefore, there were any doubt as to what the Tribunal found in its order, such doubt is 
clearly laid at rest by the statement of the case and the question referred by the Tribunal. We, 
therefore, think that reading the order of the Tribunal as a whole along with the statement of 
the case and the question referred for our opinion, it must be held that the only finding 
reached by the Tribunal was that there was no market for galkas in raw stage in India and that 
there was no finding of the Tribunal that galkas as a commodity had no market even outside 
India. 


17. Now the real controversy between the parties was whether the process employed by 
the assessee was a process within the meaning of section 2(1)(b)(ii) and in order to the proper 
determination of that controversy it was necessary for the Tribunal to give a finding on the 
question whether there was no market for galkas in India or outside India, for it is only if 
there was no market for galkas in India or abroad, that the process employed by the assessee 
could be said to be a process covered by section 2(1)(b)(ii) as contended by the revenue. The 
question as framed is however based on the postulate that it would be sufficient to attract the 
applicability of section 2(1)(b)(ii) if there was no market for galkas in India. It is, therefore, 
necessary to reframe the question in order to bring out the real controversy between the 
parties and the question as reframed will be as follows: 


Whether, on the facts and circumstances of the case, the process employed on 
galkas for purposes of exporting and selling them aboard satisfies the requirements of 
section 2(1)(b)(ii) of the Act? 


In order to properly and effectively answer this question it is necessary to have the 
finding of the Tribunal on the question whether there was no market for galkas as a 
commodity in India or abroad. We, therefore, direct the Tribunal to give its finding on this 
question after hearing the parties and to submit a further statement of the case in relation to 
that finding. The Tribunal will of course confine itself to the record of the case in giving the 
finding. We, however, do not express any opinion on the question as to on whom would lie 
the burden of proof in regard to the question on which the Tribunal is directed to give the 
finding. That would be a matter for the Tribunal to consider. The reference will be placed on 
board for hearing after the supplementary statement of the case is received from the Tribunal. 
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K. Lakshmanan & Co. v. C.L.T. 
(1998) 9 SCC 537 


B.N. KIRPAL AND S.P. KURDUKAR, JJ. - 1. The short question which arises for 
consideration in this batch of appeals is whether or not the 


The assessee purchases 
The mulberry leaves are plucked 
from the trees grown by the appellant and these leaves are cut into stripes which are fed to the 
silkworms. The worms wind around themselves the saliva which oozes from their mouth and 
the hardened saliva forms the protective cocoons. These cocoons are then sold in the market by 
the appellant. 


3. Before the Income Tax Officer, the appellant claimed that the entire income which it 
derived from the growing of the mulberry leaves to the sale of the cocoons, was exempt from 


‘levy of income tax as it was “agricultural income” within the meaning of that expression used in 


Section 2(1) of the Act. The Income Tax Officer accepted the contention of the appellant only 
insofar as it related to the growing of the mulberry leaves but did not accept the appellant’s 
contention that the rearing of the worms and the selling of the cocoons resulted in agricultural 


income. He accordingly concluded that that part of the income which was attributable to 
‘the cocoons was not agricultural income. Therefore, the Income Tax Officer estimated the 
income derived from the process of growing silkworms and rearing of cocoons at 25 per cent of 
the total income and subjected the same to tax in the assessment years involved. [In appeal, the 
Appellate Assistant Commissioner, accepted appellant’s holding that income derived by it from 


growing mulberry leaves and from rearing of silkworms and cocoons was exempt from tax 
under the Act.] 


5. The Revenue then filed an appeal before the Income Tax Appellate Tribunal which 
allowed the same and came to the conclusion that even though mulberry leaves did not have a 
market the case would still not fall within the purview of Section 2(1) of the Act inasmuch as 
the agricultural produce, viz., the mulberry leaves, was not what was sold in the market and 
what in fact was sold were cocoons which were not the agricultural produce of the appellant. At 
the instance of the appellant, the Tribunal then stated the case and referred the following 
question of law to the High Court: 


Whether, on the facts and in the circumstances of the case, the Tribunal is justified in 
holding that the income derived by the assessee from the process, i.e., the rearing of silkworms, 
is not entitled to exemption under Section 2(1)(6)(ii) of the Income Tax Act, 1961? 
6. The High Court in the impugned judgment has answered the question of law in favour of 
the Revenue as it came to the conclusion that feeing of mulberry leaves to silkworms was not a 
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process employed by cultivator of mulberry leaves to make them marketable by way of 
producing silk cocoons. 


7. On the basis of the facts found by the Tribunal, we do not find any infirmity in the 
conclusion of the High Court. Section 2(1) of the Act defines the expression “agricultural 
income”. 


8. Eliminating the unnecessary words from the said definition, “agricultural income” would 
mean an income derived from such land by the f any process 
ordinarily employed by him to render the produce raised by him fit to be taken to market. It is 
clear from the reading of the aforesaid statutory provision that what is taken to the market and 
sold must be the produce which is raised by the cultivator. Even though for the purpose of 
making it marketable or fit for sale, some process may have to be undertaken, the section does 
not contemplate the sale of an item or a commodity which is different from what is cultivated 
and processed. 


the case of the appellant before the authorities, and in this Court, has been that mulberry leaves 
‘cannot be sold in the market and they can only be fed to the silkworms. The agricultural produce 


of the cultivator will be mulberry leaves and by no stretch of imagination can the silkworms, 
and certainly not the silk cocoons, be regarded as the agricultural produce of the cultivator. 


9. The aforesaid view finds support from the following observations of this Court in Dooars 
Tea Co. Ltd. v. CIT [(1962) 44 ITR 6 ( p.12)]: 


Section 2(1)(b) consists of three clauses. Let us first construe clauses (ii) and (iii). Clause 
(ii) includes cases of income derived from the performance of any process therein specified. The 
process must be one which is usually employed by the cultivator or receiver of rent-in-kind; it 
may be simple manual process or it may involve the use and assistance of machinery. That is the 
first requirement of this proviso. The second requirement is that the said process must have been 
employed with the object of making the produce marketable. It is, however, clear that the 
employment of the process contemplated by the second clause must not alter the character of the 
produce. The produce must retain its original character and the only change that may have been 
brought about in the produce is to make it marketable. The said change in the condition of the 
produce is only intended to make the produce a saleable commodity in the market. Thus clause 
(ii) includes within the categories of income, income derived from the employment of the 
process falling under that clause. As we have just observed the object of employing the requisite 
process is to make the produce marketable but in terms the clause does not refer to sale and does 
not require that the income should be obtained from sale as such though in a sense it 
contemplates the sale of the produce. 


10. We are in respectful agreement with the aforesaid observations. The High Court, as we 
have already observed, has rightly come to the conclusion that the income derived by the 
appellant from the sale of the cocoons could not in law be regarded as agricultural income. The 
question of law was, therefore, rightly answered in the affirmative and against the appellant. 

KOK OK k k 


